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Message:

Dear Sir I Madam,

Please find attached a fax confirmation of an amicus brief emailed to Dg3registry_eba~epo.org

on 29 April 2009. Please note the amicus brief is a personal submission and Qj~on behaff of D

Young & Co as a whole.

Yours sincerely,

Doug Ealey

CONFIDENTIALITY NOTICE
THIS FAX TRANSMISSION CONTAINS CONFIDENTIAL INFORMATION. THE INFORMATION IS INTENDED ONLY FOR THE USE OF ThE
EN11Tf NAMED ABOVE. IF YOU ARE NOT ThE ~ENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISCLbSURE, COPYING OR
DISTRIBUTION, OR THE TAKING OF ANY ACTiON IN RELIANCE ON ThE CONTENTS OF THIS INFORMATION IS STRICTLY PROHIBITED. IF
YOU HAVE RECEIVED THIS FAX IN ERROR, PLEASE IMMED)ATEIY NOTiFY US BY TELEPHONE,
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EnlargedBoardofAppeal

EuropeanPatentOffice

Erhardtstrasse27,

80469Munich,

Germany

CaseG3/08— AnticusBrief

DearSirs,

I amaCharteredandEuropeanPatentAttorneyresidentin theUK. Partiallyin

responseto previously filed amicusbriefs suchas that of De ICeyzer,I submit the

following shortamicusbriefin supportoftheexistingprovisionsonsoftwarepatents.

In essencetheprocessofconceivingand executingasoftwareproductis little

different from theprocessof conceivingandexecuting,for example,apharmaceutical

product;given a problemto solve, onemustput togethera seriesof steps,whether

chemicalor algorithmic,to takean initial input andsynthesisean outputthat solves

theproblemathand.

If oneofthosesteps,or theseriesitself, is notobviousthenit is aninvention.

The differenceas to whether one is a patentableinvention whilst the otheris not

thereforedevolvessolely to whetherthereshouldbe discriminationbetweendifferent

inventiveactivitiesasamatterofpublic policy.

Assertionsthat softwarepatents(uniquelyin thefields of indusiry) suppress

innovation do not appearto be basedin cornniercialreality; a start-upcompanythat

hasaninnovativeideaandis attemptingto turn it into amarketableproductwould be

completelyvulnerableto any competitortaking the idea(which is not protectedby

copyright)andexpressingtheft own version,wereit not for theprotectionsafforded

by patents. Moreover, investorswould not give money to innovative software

developersto bring their ideasto fruition if theyexpectedor fearedthat the idea— and
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hencetheir investment- could simply be stolen.This is a true barrierto software

development,

Thuspatentsarevital to innovationbecausetheyenablethe innovators- and

thosewhofinancialsupportthem— to capitaliseontheirideassafely.This is ofcourse

true in all fields ofinnovationandsoftwareis no different,

By contrast,in reality theopensourcemovementandothersmall developers

appearto be relatively unhinderedby the existenceof software patents,with a

plethoraof productsavailablethatarecompatiblewith andreplicatethe functionality

of big-nameproductssuchas iTunes (e.g. the application Songbird)or Microsoft’s

flagshipenterpriseproductOffice (e.g.theapplicationOpenOffice).

In short,patentsprotectthe typeofsoftwaredevelopmentthatwarrantsserious

investmentwhilst theydo nothinderthetypeofsothvaredevelopmentundertakenby

amateurenthusiasts,andaccedingto an ideologicalbiasagainstpatentsheldby some

oftheseenthusiastsis not in theinterestsofthesoftwareindustry.

Yours,

DougEaley, 29 April 2009
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